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Lack of Compensation in Criminal Injury Cases

By Keith Carter, Keith Carter & Associates, Employment Consultants

Keith Carter argues that the latest proposal to overhaul
the CICS do not go far enough.

Jack Straw, the Home Secretary, recently announced
what was described as an “Overhaul of the criminal injury
system”. But just how substantial is this overhaul?

Not very, it seems. Many have felt that change was
long overdue, but Mr Straw’s revisions to the System fall
short of what is required—and had been hoped for.

Firstly, the new CICS (Criminal Injury Compensation
System) will remain a tariff system, which, inexplicably
for multiple injury cases, allows an individual to be
compensated for just three specific injuries. Secondly,
the System will not recognise how the same injury can
have significantly different implications for different
people. Thirdly, the tariff band will remain set at £1,000
to £250,000, with the maximum overall award seemingly
still at its present level of £500,000. And fourthly, there
is no prospect of direct involvement by the public in the
Scheme despite recent outcries.

Losing a career

But perhaps, even most seriously, the CICS will not
recognise the impact on an individual of being unable to
pursue their chosen career. The present Scheme’s rules
mean that loss of earnings for the first 28 weeks cannot
be compensated for, and thereafier losses are calcu-
lated at a rate not exceeding the gross national industrial
average wage at the time of assessment.

This approach causes concern insofar as variations in
salary according to sex and region cannot be taken into
account. But neither does the approach recognise the
impact of experience, skills, or professional qualifications
on an individual’s earnings.

Let's consider some examples. Typical earnings for
tunnel miners can range from £40,000 to £50,000 p.a.
gross. The average earnings for solicitors is £38,916
p.a. gross. So why should those who have held such
jobs and suffered criminal attacks be restricted to
compensation of just “one and a half times gross
average industrial earnings? ”
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Even at a regional level differences in earnings can be
considerable. The average earnings for all full-time
employees in Great Britain, as recorded by the April
2000 New Earnings Survey (the most up-to-date
information available), is £21,351 p.a. gross. For London
however, the figure is £27,549 p.a. gross.

Clearly, the effect of a criminal injury on an individual’s
job continues to get scant recognition. But a person’s job
is vital, not simply for financial reasons.

As Braussard J. in the case of Foley v. Interactive Data
[1988] Cal. Rptr 211 noted:

“A man or woman usually does not enter into
employment solely for the money: a job is status,
reputation, a way of defining one’s self worth and
worth in the community”.
This self-worth seems to be ignored by the CICA.
Similarly a loss of career or career advancement is also
dismissed.
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While the CICA budget has been increased by some
10 per cent, and new categories of claim introduced, for
example, allowing people infected with HIV and AIDS to
receive in the region of £22,000, the inadequacies of the
system remain. Indeed, an individual who loses sight in
one eye would also receive approximately £22,000,
although it is difficult to understand why these
“problems”, which have such different long-term implica-
tions, should receive similar compensation.

Let's consider a more detailed example regarding a
case brought under the old CICB system heard on
September 5, 2000 (Brian Neill, Prince Evans Solicitors;
Counsel: Mr Stephen Worthington). This case concerns a
44 year old who was shot in January 1994 and resulted in
T6/7 tetraplegia. An award of £1,572,877 was calculated
by the CICB to enable the victim to continue a civilised and
dignified life. A breakdown of the award is as follows:

1. General Damages £135,000
2. Special Damages £171,658
3. Future loss and expenses
Future loss of earnings £273,497
Future care £552,577
Future accommodation cost £128,565
Future transport cost £31,662
Future private medical costs £98,558
Other special future items £181,360
Total compensation assessed at: £1,572,877

If this victim’s attack had happened two years later, by
which time the tariff system had been introduced, his
total award would have been capped at £500,000.
Clearly, his needs would have been the same whilst the
cost of assisting him regain a quality of life would have
probably increased with inflation. So how can the CICA,
claiming to have similar goals to the CICB in terms of
compensating victims, justifiably quantify an individual’s
loss at some £1,000,000 less?

A Law Commission report in 1994 (Law Com. No.225)
“Personal Injury Compensation: How much is enough?”
noted:

“A particular concern is the high proportion of
accident victims in all settlement ranges who did
not return to work at all after their accident or who
returned for a period and were forced to leave
work as a result of the continuing effects of their
injuries. For many of these victims the amount of
damages received did not cover their past losses
and will not cover their future loss of earnings or
the extra expenses resulting from their injuries”.

Findings such as the above for tort compensation, in that
it purports to provide full compensation based on assess-
ments of an individual's past losses and future needs,
highlights even further the shortcomings of the CICS
tariff system. And what happens to the victims in serious
cases when their award runs out? Most likely they will

become dependent on the National Health Service and

Social Security. Ironically, compensation albeit inade-
quate, may result in the victim being excluded from any
means test benefit thereby putting greater pressure on
the limited award they have received.

Pensions

Clearly, the loss of pension rights could be devastating in
later life for an injured person. But the lack of compensa-
tion for the loss of pension rights is glaringly absent from
the present CICS system. What's more, this omission is
completely out of step with the present Government’s
push towards Stakeholder pensions for all.

For many, the annual pension is equivalent to 1/80th of
their final year's pensionable salary multiplied by
pensionable service, plus a lump sum based on three
times this figure. For such people, the gross national
industrial average is inappropriate. So why does it
remain central to CICS’s approach to evaluating loss?

Can money compensate victims of crime?

While in personal injury cases awards such as the £2
million for Elizabeth Vossler rendered paraplegic
following a road traffic accident, or the record £9 million
for Martyn Biesheuvel, a tetraplegic are available, those
who are a victim of crime must feel they are receiving
second class compensation.

The recent case of Lisa Potts who suffered horrific
injuries when she saved the lives of 18 children from a
machete—wielding maniac, and which is said to have
influenced the present proposals, highlights the minimal-
ist nature of the changes suggested for the CICA.

Miss Potts received an award of £49,000. The award
was made up of £20,000 for permanent mental disorder;
£250 for scarring to her body, £750 for reduced grip to her
left arm plus about £29,000 for loss of earnings. With a
10 per cent increase in her injury award, (not applied to
her loss of earnings), it is unlikely that Miss Potts’ award
under the “overhauled system” would exceed £55,000.
Whilst any increase is welcome, the award remains pitiful.

But what if Miss Potts’ case had been tried in a
different forum? Assuming Miss Potts has ongoing
problems reducing her earning capacity, a calculation as
to her future loss of earnings alone would be as follows:

Pre-accident earnings: £13,184 net
Post-accident earnings: £8,376 net
Ongoing annual loss £4,808 net

If a multiplier of 20 to 24 for a 26-year-old female were
applied to the above, Miss Potts’ award would have been
awarded between £96,160—£115,392 for future loss of
earnings alone less any benefits received. Add to this,
damages for her physical and mental injuries, and one
sees that if had she been compensated in a personal
injury court, for example, her award would have been
hugely different.



